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For these reasons, the Commissioner is satisfied that WOCs and
WASCs enjoy a high level of commercial freedom, and
independence from decisive regulatory interference, such that they
should not be considered to be under the control of any licensing or
regulatory body. As these are the possible routes to *‘control of a
[public authority]’ for the purposes of regulation 2(2)(d) the
Commissioner also finds that the water utility companies are not
public authorities as defined by EIR 2(2)(d).

Summary.

The Commissioner is satisfied that WOCs and WASCs are not public
authorities by virtue of performing functions of public
administration, nor are they under the control of a public authority,
therefore they do not constitute public authorities for the purposes
of the EIR.

The Commissioner acknowledges that position reached in the Sutton
and East Surrey Water decisions was therefore not correct and he
has not used these decisions as precedent in his adjudication on the
present cases. The Commissioner notes that in those cases the
body concerned did not contest that it was a public authority under
the EIR and the issues were never fully argued.

Jurisdiction.

The Commissioner’s role in determining appeals under the EIR is
derived from regulation 18 which, in turn, relates directly to the
provisions of the Freedom of Information Act 2000 (the Act). The
Commissioner’s powers to adjudicate complaints derive from section
50 of the Act, which states:

“Any person (in this section referred to as “"the complainant”) may
apply to the Commissioner for a decision whether, in any specified
respect, a request for information made by the complainant to a
public authority has been dealt with in accordance with the
requirements of Part I.” (my emphasis)

As the Commissioner has decided that the various water utility
companies are not public authorities for the purposes of the EIR, he
has no powers to adjudicate in complaints made against these
companies under the EIR.
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Nevertheless, should either party wish to pursue this matter further
and, should the Information Tribunal be approached with a view to
adjudicating on the matter, the Commissioner would not seek to
take issue with the Tribunal’s jurisdiction to consider whether a
body is a public authority for the EIR.

Yours sincerely,

j/ wfé_cy-/

Steve Wood
Assistant Commissioner, FOI Policy



Information Tribunal contact information

Information about the appeals process may be obtained from:

First-tier Tribunal (Information Rights)
GRC & GRP Tribunals,

PO Box 9300,

Arnhem House,

31, Waterloo Way,

LEICESTER,

LE1 8DJ

Tel: 0845 600 0877

Fax: 0116 249 4253

Email: informationtribunal@tribunals.gsi.gov.uk.
Website: www.informationtribunal.gov.uk

If you wish to appeal, you can obtain information on how to
appeal along with the relevant forms from the Information
Tribunal website.

Any Notice of Appeal should be served on the Tribunal within
28 calendar days of the date on which this letter is served.



